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STATE OF WASHINGTON 
WHATCOM COUNTY SUPERIOR COURT 



STATE OF WASHINGTON, 



NO. 



Plaintiff, 



AFFIDAVIT FOR DETERMINATION 
OF PROBABLE CAUSE 



v. 



JAMES ALPHA BROWN 



Defendant. 



Gregory D. Mixsell, being first duly sworn upon oath deposes and states: 

I am an investigator with the Criminal Justice Division of the Attorney General's 
Office (AGO-CJD) for the State of Washington. I am familiar with the investigation of Port 
Investments, Inc. and James Alpha Brown, a resident of Bellingham, Washington and the 
former owner/operator of Bayside Cafe in Bellingham, Washington. The investigation was 
conducted by the AGO-CJD in Seattle, in conjunction with the State of Washington 
Department of Revenue (DOR). 

I have been employed as an investigator with the AGO-CJD since April, 2008. Before 
joining the AGO-CJD, I was employed for twenty-six years as a police officer/detective with 
the Seattle Police Department. In twenty-two years as a detective, I was assigned to 
investigate crimes of sexual assault, robbery and homicide. 

As an investigator with the AGO-CJD, I have as one of my primary responsibilities the 
investigation of tax fraud in which the State of Washington Department of Revenue and other 
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State agencies are the victims. I am familiar with the facts and circumstances contained in this 
certification, either through personal investigation or through personal discussions with DOR 
personnel who have obtained information in the normal course of their duties. The 
investigation of Port Investments, Inc., and James Alpha Brown has primarily been conducted 
in conjunction with personnel from the DOR. The reports of this investigation contained the 
following information, upon which this Affidavit for Determination of Probable Cause is 
based. 

All individuals and business entities wishing to conduct business in the State of 
Washington must file a Master Business License and receive a Unified Business Identifier 
prior to engaging in business. If the business (taxpayer) intends to engage in activity subject to 
retail sales tax, the business must also obtain a Certificate of Registration from the DOR. 
Businesses that are engaged in the sales of retail goods and personal property in the State of 
Washington are required to collect Washington State sales and other applicable taxes from 
their customers. 

RCW 82.08.050 requires the seller to collect retail sales tax, which is "deemed to be 
held in trust by the seller until paid to the department (DOR)". Businesses are required to 
report their gross receipts from the retail sales and remit the appropriate amount of sales tax by 
the due date of the tax return for the reporting period. Main Street Ale House and the Olympic 
Timberhouse Restaurant were required to file Combined Excise Tax Returns (CETRs) on a 
monthly basis. 

Port Investments, Inc. was previously operating as the business Marina Seafood 

Broiler, a restaurant, doing business as The Marina, which was opened and had an account 

with the DOR from December 1987 through October, 1997. A DOR audit was completed on 

this entity for business conducted from January 1, 1990 through June 30, 1994. The audit 

resulted in an assessment of approximately $211,100.00 due to understated income. This 

businesses account was closed with the DOR on October 31, 1997. 
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Port Investments, Inc., now doing business as Bayside Cafe, opened an account with 
the DOR on November 1, 1997. The DOR assigned a uniform business identifier to Port 
Investments Inc., doing business as (dba) Bayside Cafe. James Alpha Brown was the sole 
member and held the title of all officers of Port Investments, Inc. Bayside Cafe operated as a 
restaurant in Bellingham, Washington. The restaurant offered breakfast, lunch and dinner 
menus, and served beer, liquor and wine. 

The DOR audited Port Investments, Inc. and the Bayside Cafe in early 2001. The DOR 
found the business was in compliance with reporting collected retail sales tax. This was 
evidence that James Alpha Brown understood his responsibility to report and remit under the 
retailing and retail sales tax classification. 

A compliance audit was conducted by the DOR with the objective of verifying that 
selected Washington State business activities and transactions were properly reported on the 
combined excise tax returns (CETRs) for this new entity, Bayside Cafe, for the period 
January 1, 2008 through March 31, 2012. The DOR audit examined and reviewed the Port 
Investment Inc. dba Bayside Cafe's combined excise tax returns filed with the DOR. These 
returns report gross amount of sales, taxable amount of sales, and both state and local sales tax 
due to the DOR. All of the CETRs were completed and filed with the DOR by James Alpha 
Brown. The DOR examined and reviewed Bayside Cafe's point of sale restaurant computer 
sales summaries, which detailed product sales by category, total gross product sales, total net 
product sales and total sales taxes collected. The DOR also examined the business bank 
account records for Port Investment Inc., dba Bayside Cafe, which included deposits. James 
Alpha Brown was the sole signer on the business bank account. The DOR also examined US 
Corporation Income Tax Returns filed by James Alpha Brown for Port Investments Inc., for 
2007 , 2008, 2009 and 2010, provided by James Alpha Brown. 

The audit found that James Alpha Brown and Port Investments Inc. dba Bayside Cafe 
reported approximately 27 percent of retails sales to the DOR and remitted approximately 
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27 percent of retail sales tax collected. Collected and unremitted retail sales tax during the 
audit period totaled as least $286,157.14. 

A summary of net reported revenue, actual net revenue, unreported revenue, retail sales 
tax collected, retail sales tax reported and unremitted retail sales tax by month, is found in the 
table below: 
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Year Total Collected and Unremitted Retail Sales Tax per Year 
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2008 $57,350.99 

2009 $65,648.81 

2010 $68,197.10 

2011 $77,971.76 

2012 $16,988.48 
Total $286,157.14 
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During an exit conference held at the Department of Revenue on September 10, 2012 
and following the compliance audit, James Alpha Brown was interviewed by the DOR. He 
was asked about the underreporting of retail sales and failing to remit to the DOR collected 
retail sales tax. James Alpha Brown stated he "estimated" taxable income on the CETRs and 
that business records detailing the income received during the reporting period were not used 
to complete the excise tax returns, that he used the monies to operate his business. Further, 
James Alpha Brown indicated that his business had undergone financial difficulties and that 
some monies collected from doing business were used for payment of family member's 
salaries. 

On February 28th, 2013, the Honorable David S. McEachran, Whatcom County 
Prosecuting Attorney, granted the Washington State Office of the Attorney General concurrent 
authority to investigate this case and to initiate and conduct any prosecution arising from said 
investigation. James Alpha Brown was a resident of Bellingham, Whatcom County, 
Washington, during the DOR audit period. 

James Alpha Brown collected and failed to remit to the DOR retails sales tax on sales 
of food and beverage at Bayside Cafe in an amount totaling at least $286,157.14, in violation 
of RCW 9A.56.030. James Alpha Brown exerted unauthorized control of these trust fund 
taxes belonging to the State of Washington. These trust fund taxes were rightfully paid to the 
Bayside Cafe by its customers, with the belief that the owner(s) would forward them to the 
Washington State Department of Revenue as required by law. 

Port Investments, Inc., dba Bayside Cafe, was required to submit and file CETRs on a 
monthly basis. During the audit period, January 2008 through March 2012, James Alpha 
Brown prepared and filed either handwritten or electronically filed CETR's for Port 
Investments Inc., dba Bayside Cafe, with the DOR. He did not report all sales during any 
month in the audit period, filing fifty-one (51) false or fraudulent combined excise tax returns, 
in violation of RCW 82.32.290(2)(a)(i). 
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Based upon my information and belief, Port Investments, Inc, dba Bayside Cafe, was 
headquartered in Whatcom County, and all of the above acts and/or omissions occurred in 
Whatcom County, State of Washington. 

I certified under penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 



DATED I 2 



day of March, 2013. 




Gregory D. Mix&ll, Investigator 
Criminal Justice Division 
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